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1.0  Introduction 
 
The McGuinness Institute welcomes the opportunity to submit on the proposed Principles of 
the Treaty of Waitangi Bill (the Principles Bill). We would like to thank the Justice Committee 
for inviting feedback on this proposal. 
 
We welcome the opportunity to make a oral submission. 

1.1 About the Institute 
 
The McGuinness Institute (the Institute) was founded in 2004 as a non-partisan think tank 
working towards a sustainable future for New Zealand. Project 2058 is the Institute’s flagship 
project focusing on New Zealand’s long-term future. Because of our observation that foresight 
drives strategy, strategy requires reporting, and reporting shapes foresight, the Institute 
developed three interlinking policy projects: ForesightNZ, StrategyNZ and ReportingNZ. Each of 
these tools must align if we want Aotearoa New Zealand to develop durable, robust and 
forward-looking public policies. The policy projects frame and feed into our research projects, 
which address a range of significant issues facing Aotearoa New Zealand. The 11 research 
projects are: CivicsNZ, ClimateChangeNZ, EcologicalCorridorsNZ, GlobalConflictNZ, OneOceanNZ, 
PandemicNZ, PublicScienceNZ, ScenariosNZ, TacklingPovertyNZ, TalentNZ and WaterFuturesNZ. This 
submission fits under our CivicsNZ research project. 

2.0 Seven recommendations  
 
The Institute makes the following seven recommendations. The decision-making proposed by 
the Institute is set out in Figure 1 below. 
 
The Institute recommends: 
 

1. The Principles Bill is not progressed as it currently stands. 

 
2. A detailed work programme is put in place to define the problem the Principles Bill is trying 

to solve.  
 

3. The problem the Principles Bill is trying to solve is identified and clearly defined. If the 
problem is definable and deemed solvable, a process is developed for solving the problem 
with all New Zealanders – gathering a wide range of options for further exploration. All 
parties to the Treaty/Te Tiriti should be involved at every stage. 

 
4. If the Treaty/Te Tiriti principles are to be legally enshrined, it should be in a new preamble 

to the Constitution Act 1986 (as recommended on page 25 of the 2013 Constitutional  
Advisory Panel report). Alternatively, the Constitution Act 1986 itself could be amended. 

 
5. The current Government responds to the 2013 Constitutional Advisory Panel report and 

acts urgently on the recommendation to improve civics education in schools. To our 
knowledge, the Government never responded to the report. The failure to educate young 
people on the Treaty/Te Tiriti and to develop skills to discuss and debate difficult and 
complex issues is likely to create long-term instability. Civics education is an investment in 
the future of our country.  
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6. All Oaths recognise the Treaty/Te Tiriti as the founding document of New Zealand. This is 
currently not the case. (See full list in the Oaths and Declarations Act 1957, Part 3: 
Promissory oaths and affirmations.) Ensuring that our leaders begin their discussions and 
debates with a shared understanding of our history enables us to move forward together in 
partnership. We believe recognising this fact would help improve the quality of debate 
around issues such as the Principles Bill and how we might celebrate the Treaty/Te Tiriti  
in 2040.  

 
7. Parliament establishes a committee to consider how New Zealand might celebrate the 

signing of the Treaty/Te Tiriti in the year 2040. This includes exploring what success might 
look like for the Crown, and inviting iwi to do the same on behalf of Māori. This is 
important because the Treaty/Te Tiriti is an agreement signed between the Crown and 
Māori. The committee could then identify processes to put in place today and enable a slow 
and considered conversation over the next 15 years. The Institute is currently scoping a 
research paper on the 1940 celebrations of the Treaty/Te Tiriti. This paper aims to 
understand the history and context of the Treaty/Te Tiriti to contribute to public discussion, 
with a view to identifying lessons learned and possible opportunities for New Zealand in 
2040. New Zealand History notes: 

 
In 1940 New Zealand celebrated its national coming of age. Māori history and the centenary of the signing 
of the Treaty of Waitangi took a back seat to the celebration of a century of European effort and progress 
in New Zealand. Local and provincial events plugged into a full diary of national events - the unveiling of 
memorials, historical re-enactments, and music and drama festivals. An array of specially commissioned 
publications recorded the stories of progress, re-writing the country’s past.1 

 
One key learning from the Principles Bill is that the Treaty/Te Tiriti has complex issues 
which will take time and must involve multiple viewpoints to resolve. We need to have a 
collective discussion to agree on a fair process, working to identify what the problem is 
before trying to find a solution. A committee would be a critical part in ensuring this is a  
fair and transparent process. 
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Figure 1: Proposed decision-making flowchart 
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3.0 Our research: the Treaty/Te Tiriti in New Zealand legislation 
 
In July 2023, the Institute undertook the following research: Working Paper 2023/03 – Appearances 
of the Treaty/te Tiriti in New Zealand Legislation.2 Below are key excerpts. 
 
The process was as follows: 1040 possible relevant Acts were identified between the years 1858 
and 2022. Of these 1040 Acts, 894 were considered to be relevant. Of the 894, 74 mentioned the 
Treaty/Te Tiriti. 
 

 
 
When all 74 Acts were grouped by the year they passed into law, it became clear that mentions of 
the Treaty/Te Tiriti in legislation were on the increase. 
 

 
 
 
Other key findings are also relevant. A review was undertaken of the difference between 
substantive mentions and minimal mentions of the terms (the Treaty/Te Tiriti) in each of the 74 
Acts. Of the 74 Acts that mention the terms, 25 contain both substantive and minimal mentions, 

https://www.mcguinnessinstitute.org/wp-content/uploads/2023/12/20231211-320pm-FINAL-WP-2023-03.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2023/12/20231211-320pm-FINAL-WP-2023-03.pdf
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20 have only substantive mentions, and 29 have only minimal mentions. Importantly, a 
substantive mention means that the legislation is likely to refer to the ‘principles’ of the 
Treaty/Te Tiriti directly in the legislation.  
 
All 74 pieces of legislation are listed by type of mention in Appendix 1: Appearances of 
provision types in assessed Acts (pp. 20-22). For convenience, Appendix 1 is also added as an 
appendix to this submission. A quick review of the list indicates that legislation with substantive 
mentions (and therefore mentions of the principles of the Treaty/Te Tiriti in law) tend to be of 
an environmental nature or related to other laws that require a long-term view, for example, 
legislating institutions to consider long-term impacts on areas like infrastructure, health or 
technology use.  
 
The Institute’s 2023 working paper concluded by asking more questions. Many of these are 
directly relevant to the Principles Bill.  
 

 

3.1 Implications of this research for those considering the Principles Bill 
 
Here are a few thoughts: 
 
A: Have the 45 Acts been assessed against the proposed principles? 
The Principles Bill, if passed, will immediately impact the 45 Acts that mention principles (see 
Appendix 1). The question then becomes how the proposed principles might impact those Acts 
in terms of organisational decision-making and case law. From our understanding, testing the 
proposed principles against each of the 45 Acts is critically important.  
 
This is a key concern to the Institute. If the proposed principles have not been tested and 
assessed against the 45 specific Acts, New Zealand would be changing the law without taking 
into account how those changes might impact individuals, communities, businesses, institutions 
and iwi. 
 
B: Is the status quo appropriate? If the mentions of principles are increasing in law, but 
we have no definition/description of what those principles are, is this problematic? 
As noted, the 45 Acts either directly or indirectly refer to principles. The question is then 
whether a legally enshrined definition of the principles creates a legal problem.  
If a legal problem exists, it is important to define the problem the Principles Bill is trying to 
solve. In particular, which of the 45 Acts listed are currently failing to deliver the intent of 
Parliament and the interpretation of the judiciary? Alternatively, it may be the proposed changes 
are being driven by political ideology rather than an actual legal problem. We hope this is not the 
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case, however if it is, it may lead to major issues going forward. There are significant democratic 
issues if coalition parties move to embed political ideology into law (such as opinions on gender 
or race-related issues). 
 
We have some sympathy for the argument that although the ‘principles’ are mentioned in law, 
they are not defined in law. However, it is unclear what problems the proposed Principles Bill is 
trying to solve. Without a clear set of examples as to the problem, we cannot know if the 
Principles Bill, if passed, will solve those problems. For example: 
1. Does a lack of consistency exist across decisions by institutions and the judiciary? If yes, the 

principles may be required to deliver consistency of decision making. 
2. Does current decision-making no longer align with the intent of Government? If yes, it may 

be more cost-effective to change specific Acts rather than define more generic principles. 
3. Does the judiciary increasingly apply ideology when making decisions under these 45 Acts, 

and more widely when making legal decisions per se? If yes, this requires a lot more than 
defining the principles. 

 
C: Does this law protect society and/or build a more robust society? 
In our view, it is not good process to introduce a Bill to the House based solely on a coalition 
agreement. The law of our country needs to have more substance and consistency than whatever 
a political party may want at a given point in time. There must be clarity over the costs, benefits 
and risks that the change in law will deliver (as related to B above). The supporting documents to 
this Bill are inadequate for the level of change it could deliver. Our research in 2023 was the start 
of an in-depth conversation on the Treaty/Te Tiriti and it raises questions that we consider 
should be answered before this Bill is progressed.   
 

4.0 Our limitations and assumptions 
 
Although the Institute has undertaken a lot of work in this area (see Appendix 2), we make this 
submission on the basis of the following limitations. 
 
1. The Institute cannot speak on behalf of iwi. As the Treaty/Te Tiriti is a treaty between the 

Crown and Māori, it is essential that voices from iwi are heard on how principles are 
described and how principles are incorporated into law. 
 

2. The Institute has little expertise in the Treaty/Te Tiriti and how it currently sits within 
constitutional law. 

 
3. The Treaty/Te Tiriti was signed in 1840. It is not possible to fully understand that context 

today, or what the Treaty/Te Tiriti will mean for people born in the future. This creates both 
limitations and opportunities. We cannot step backward into the minds of those who signed 
the Treaty/Te Tiriti and we cannot step forward into the minds of future New Zealanders. 
But what is true is that the Treaty/Te Tiriti is and will remain, over the long term, the 
founding document of New Zealand. It, therefore, deserves to be respected and recognised 
as an opportunity to bring citizens together to work towards shared goals.  

 
4. Our view is that all New Zealanders are equal before the law and should be treated fairly 

under the law. Our fundamental responsibility to treat each other with fairness and respect is 
part of the two-way agreement that was first intended in the Treaty/Te Tiriti – an agreement 
to move forward as peoples with both shared and separate goals and aspirations.    
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5.0  Specific concerns 

5.1 Timing issues   
 

The Principles Bill passed its first reading on 14 November 2024. The consultation process 
began on 13 December 2024 (approx.) and closes on 7 January 2025. Government and a number 
of other businesses and organisations in New Zealand close down over the summer period (e.g. 
the Justice department closed from 20 December to 6 January 2025). Over this summer period, a 
significant number of New Zealanders also enjoy a holiday from work and will have already 
locked in personal commitments with whānau and friends. Taking this into account, citizens 
have had, in practice, less than nine working days to consult on the content of this important and 
complex Bill. Importantly, it is only at the date of consultation that all the supporting documents 
are collected in one place. The Institute has concerns the public was given insufficient time to 
prepare submissions, especially because the majority of time allowed for research and analysis 
took place over the summer holiday period. This is particularly concerning given that, based on 
our understanding, there has been no other form of public consultation process. The list of 
documents available to support this Bill are shallow for an issue of this magnitude. 
 
We also note this consultation has occurred at the same time as the consultation for the 
proposed Regulatory Standards Bill (due 13 January 2025). Both Bills are significant and contain 
complexity. The Institute will submit on both, however, we want to record that the timeline for 
submitting is short, particularly over the summer period and with two Bills of significant 
complexity to respond to. This places pressure on individuals, organisations and groups by 
reducing the ability to provide detailed and informed responses. 

5.2 Process issues 
 
Law needs to be durable. The best insurance policy is to ensure that law follows good processes 
(such as being evidence-based and transparent). We are unsure if an agreement made by two 
political parties to form a government should, on its own, be sufficient to place a new Bill for 
consideration before the House. The checks and balances in the House should deliver law that 
can be trusted. The process around the Principles Bill raises concerns that it would be accepted, 
only to be removed when another government is formed. As an example of this happening, we 
note the regular changes to the Local Government Act to add and remove ‘wellbeing’ in law. It is 
an example of political processes not resolving complex issues and taking a short-term approach 
to long-term issues. The Principles Bill could easily end up creating the same level of confusion 
and cost, with little-to-no benefit.  
 
5.3 Constitutional issues 
 
Below, we consider three significant documents that discuss our constitution. 
 
A: The 2013 Constitutional Advisory Panel report 
 
The 2013 Constitutional Advisory Panel report came about in a similar way to the Principles 
Bill.3 The 2013 report was the result of a Relationship and Confidence and Supply Agreement 
between the National Party and the Māori Party. The parties agreed to establish a group to 
consider constitutional issues, including Māori representation. Of major significance and concern 
is that the government never responded to the report. All of that work and consultation 
throughout the country, and all those voices sought and heard, remain unactioned.  
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The original proposal by Government stated:  
 

6. We will issue a final report by the end of 2013 summarising the views of New Zealanders  
on constitutional issues. The Government will be required to respond to that final report 
within six months.4 

 
In response to a discussion on principles, the 2013 Constitutional Advisory Panel report  
notes that: 

 
In recent decades the Treaty has had a significant and increasing influence on New Zealand law. The 
Treaty may be taken into account in public decision-making, but is only required to be taken into account 
if referred to in legislation. The Treaty’s legal enforceability therefore relies on Parliament, in which Māori 
are a minority, referring to the Treaty or the Treaty principles in legislation. Partly because of the 
differences between the texts, and also because of the need to apply the text to modern circumstances, 
reference is often made to the ‘principles’ of the Treaty. The President of the Court of Appeal 
observed in a unanimous decision that the Treaty signified a ‘relationship akin to partnership between the 
Crown and Māori people, and of its obligation on each side to act in good faith.’  
 
About 30 Acts of Parliament require decision-makers to have regard to, or take account of, the Treaty or 
its principles when exercising powers under the Act.5 Other legislation recognises the rights of Māori in 
matters such as education, broadcasting and language, and also recognises rights to be consulted or to 
participate through advisory boards. Cabinet guidelines for many years have required that Treaty 
implications be considered when preparing legislation. Since July 2013 proposed legislation is 
accompanied by a disclosure statement which sets out, amongst other matters, the steps that have 
been taken to determine whether the policy to be given effect is consistent with the principles of 
the Treaty.  
 
The Waitangi Tribunal, established in 1975, has played a key role in developing the understanding of the 
Treaty and its principles in the contemporary context. It can determine the practical application of the 
principles of the Treaty and whether Crown actions or omissions are inconsistent with those 
principles. The Tribunal can examine historic and contemporary legislation and government policies and 
practices for consistency with the Treaty and its principles, and reports its findings and any 
recommendations to the Crown.6 

 
This raises questions as to whether the July 2013 requirement would/should continue if the 
current Principles Bill was passed. The Institute is not aware of any discussion or decision on 
whether it would continue, or whether the Principles Bill would replace this requirement. 
 
B: The 2005 Constitutional Arrangements Committee 2005 report  
 
A 2005 report, undertaken by the Constitutional Arrangements Committee in 2004/5 ‘undertook 
a stock-take exercise that traced historical milestones in the development of New Zealand’s 
current constitutional arrangements’. The Committee reported back to the House of 
Representatives in August 2005.  
 
Our Working Paper 2012/01: The State of the Constitutional Review, as at June 2012, notes in regard to 
the 2005 report that the Constitutional Arrangements Committee consisted of representatives 
from Labour, ACT, United Future and the Green Party. The National Party, in opposition at the 
time, and New Zealand First chose not to participate in the process. The committee reported 
back in August 2005 with the following three core recommendations.  
 
The 2005 committee made the following three recommendations: 
 

The first is a select committee to give specific consideration to constitutional issues as they arise in the 
course of Parliament’s regular activity, which is discussed in Chapter 2. The second relates to fostering 
public understanding of New Zealand’s constitution. The third, discussed in Chapter 6, is to suggest that 
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consideration be given to improving civics and citizenship education in schools. (bold added) 
(p. 10)7  

 
Regarding their first recommendation, the report made the following comments:   
 

1 Some generic principles should underpin all discussions of constitutional change in the absence of any 
prescribed process.  
(a) The first step must be to foster more widespread understanding of the practical implications of New 
Zealand’s current constitutional arrangements and the implications of any change.  
(b) Specific effort must be made to provide accurate, neutral, and accessible public information on 
constitutional issues, along with non-partisan mechanisms to facilitate ongoing local and public discussion. 
(By majority*)  
(c) A generous amount of time should be allowed for consideration of any particular issue, to allow the 
community to absorb and debate the information, issues and options.  
(d) There should be specific processes for facilitating discussion within Māori communities on 
constitutional issues. (By majority*) [bold added] 8 

 
Note: * The ACT New Zealand member dissents from public education proposals he considers susceptible 
to partisan promotion, as explained in the report. 

 
 
Interestingly, two parties that chose not to participate in the process, National and New Zealand 
First, are currently in Government and the third, the ACT Party, chose to dissent from the 
public education proposals. Given the response to the Principles Bill, there is clearly some value 
in revisiting these 2005 recommendations. 
 
C: The Cabinet Manual 
 
Over this time, we have also seen an evolution in the Cabinet Manual and an acknowledgement 
that policy and procedures are likely to evolve.  
 
In the 2023 Cabinet Manual, the texts of the Treaty/Te Tiriti are appended to the Cabinet Manual 
for the first time. The change in text, the removal of ‘may’ in the second line between the 2008 
and 2023 versions may simply be an editorial change. 9 
 
New Zealand’s policy and procedures regarding the Treaty/Te Tiriti are expected to evolve over 
time, and we need to get better at building durable policy in this area (see for example the 
suggestion by the 2005 committee above). 
 
2008 Cabinet Manual text 
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2023 Cabinet Manual text

 
 

 
 
5.4 Civics education issues 
 
From the Institute’s perspective, the poor process that resulted in the Principles Bill is one 
further piece of evidence that New Zealand is failing to educate ourselves and our young people 
about the Treaty/Te Tiriti and how the Crown must treat its treaty partner. Opposition to the 
Principles Bill is significant and spans age, race and gender. For instance, the police initially 
estimated the crowd size for the final leg of the Hīkoi mō te Tiriti was over 35,000 people.10 (The 
photo on the front cover is from the beginning of the hīkoi.) However, it is important to 
recognise that not all New Zealanders supported the hīkoi. It is these vastly different 
perspectives, and the division in society they have created, that require the attention of 
Government.  
 
In our view, at the heart of all Treaty/Te Tiriti issues is the need to understand deeply the history 
and the terminology of the original document, in particular where nuances exist and meanings 
vary. This requires a focus on civics education. As a society, we have come a long way, however 
the public debate on the Principles Bill indicates we still have a long way to go. Part of the 
solution to informed dialogue is civics education. In recent years, Parliament has received 
numerous reports that called for significant improvements to our existing civics education. Refer 
the discussion on constitutional issues above. 
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There have also been a number of attempts to provide guidance to teachers and those working 
in this space,11 however, the current level of guidance lacks the urgency or scale of social 
investment imagined by the 2013 Constitutional Advisory Panel. Our conclusion is that there is a 
lot of policy work to be undertaken in the next few years to resolve existing tensions in society.  

6.0  Conclusion 
 
There is no doubt the Principles Bill is controversial and the Institute, like many others, believe it 
should be rejected. It would change the meaning of the Treaty/Te Tiriti without adequate 
consultation with the parties who agreed to it, which is a breach of process and goes against the 
values that underlie New Zealand’s democracy.  
 
It is also unclear what problem the Principles Bill is trying to solve, and the Institute believes 
more detailed analysis is required to identify any issues before trying to agree on the best 
outcome. The documents accompanying the Principles Bill do not provide any detailed 
consideration on how the Principles Bill would impact current legislation. This has the potential 
to cause significant ambiguity if the Principles Bill was passed as it currently stands.  
 
As well as this, the Principles Bill has the potential to increase social division and harm to 
minority groups, at a time when we need to have well-informed, constructive conversations on 
the future of New Zealand. There is an opportunity here to build our civics education so all 
young people understand and are engaged with our history, have pride in our ancestors, can 
engage in informed discussion and work towards a shared future for our country. We believe 
much further consultation and analysis (with all involved parties) is required before any legal 
changes are made. 
 
Our seven recommendations are set out at the beginning of this submission. Thank you for 
taking the time to read our submission.  
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Appendix 1: Appearances of provision types in assessed Acts 
Source: McGuinness Institute. Working Paper 2023/03 – Appearances of the Treaty/te Tiriti in New 
Zealand Legislation.12 
 

 

https://www.mcguinnessinstitute.org/wp-content/uploads/2023/12/20231211-320pm-FINAL-WP-2023-03.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2023/12/20231211-320pm-FINAL-WP-2023-03.pdf
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Appendix 2: Selected publications from the Institute’s Civics NZ project  
 

Date Title 

Feb 2013 Project 2058: Report 14 – EmpowerNZ: Drafting a constitution for the 21st century  

May 2016 
Workshops: CivicsNZ – Proceedings of The Civics and Media Project: A report on the three 
workshops held in 2015  

Oct 2016 Slideshow: CivicsNZ – Civics, citizenship and political literacy  

Apr 2018 Workshop: WakaNZ – Navigating with foresight  

May 2018 Think Piece 29 – Civics and Citizenship Education in New Zealand: A case for change  

May 2018 
Working Paper 2018/02 – Civics and Citizenship Education in New Zealand Schools: Current 
state 

Sep 2020 
Working Paper 2020/07 – Analysis of the 2017 Labour-New Zealand First Coalition 
Agreement, three years on  

Sep 2020 
Working Paper 2020/08 – Analysis of the 2017 Labour-Green Party Confidence and Supply 
Agreement, three years on 

Dec 2020 Working Paper 2020/11 – A List of Coalition Agreements and Support Agreements since 1996  

Jul 2021 Infographics – Significant political agreements since 1996  

Jun 2023 
Discussion Paper 2023/03 – National and International Comparisons of Codes of Conduct for 
Members of Parliament  

Jul 2023 Working Paper 2023/03 – Appearances of the Treaty/te Tiriti in New Zealand Legislation  

 
  

https://www.mcguinnessinstitute.org/wp-content/uploads/2016/08/Project-2058-Report-14-Web.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2017/02/20170227-Civics-and-Media-Booklet-WEB.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2017/02/20170227-Civics-and-Media-Booklet-WEB.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2016/08/20161010-Wendy-ppt-10-October-5.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2018/05/20180501-WakaNZ-workshop-booklet-FINAL-web.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2022/12/20221208-Think-Piece-29-.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2018/05/20180529-Working-Paper-201802.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2018/05/20180529-Working-Paper-201802.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2024/01/20240116-0442pm-WP-2020-07.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2024/01/20240116-0442pm-WP-2020-07.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2020/09/20200924-Working-Paper-2020.08-%E2%80%93-Analysis-of-the-2017-Labour-Green-Party-Confidence-and-Supply-Agreement-three-years-on.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2020/09/20200924-Working-Paper-2020.08-%E2%80%93-Analysis-of-the-2017-Labour-Green-Party-Confidence-and-Supply-Agreement-three-years-on.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2024/01/20230116-0209pm-WP-2020-11.pdf
https://www.mcguinnessinstitute.org/publications/infographics/
https://www.mcguinnessinstitute.org/wp-content/uploads/2023/12/20231212-FINAL-DP-2023-03.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2023/12/20231212-FINAL-DP-2023-03.pdf
https://www.mcguinnessinstitute.org/wp-content/uploads/2023/12/20231211-320pm-FINAL-WP-2023-03.pdf
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